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Court of Appeals of the District of Columbia 


No. 3892. 

Thomas J. Wright, &c., Appellant, 

vs. 

The United States. 


Supreme Court of the District of Columbia. 
Criminal. . No. 38281. 

The United States, Plaintiff, 


vs. 


Thomas J. Weight, Otherwise Known as Charles M. Wells 

Defendant. 9 

United States op America, 

District of Columbia, ss: 

SCTn.'Wtt&Mj ttsi - 

^ Indictment. 

Filed in Open Court Dec. 20, 1921. Morgan H. Beach, Clerk. 
District of Columbia^ ss.* 

In <h« Supreme Course! gjlJWjjrf Helding . Cri„. 

“S”^F * - 

thousand nine hundred ald twSv “ 6 y fV f l our ^d’ one 

Columbia aforesaid, was employed to be and wi the^gJnfcferk 
1—3892a 
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THOMAS J. WRIGHT, ETC., VS. THE UNITED STATES. 

and servant of one James S. Stephens; and that on the day and 
year aforesaid and at the District of Columbia aforesaid, he, the 
said Thomas J. Wright, had in his possession and under his care 

j „ agent ’ , clerk , and servant > a certain sum of money, to wit 
fifty dollars in lawful money of the said United States of America 
of the value of fifty dollars; which said fifty dollars in lawful money 
of the said United States of America, of the value of fiftv dollars, had 
come into such possession and under such care of him, the said 
Thomas J .Wright by virtue of the employment of him, the said 
Thomas /- Wright, as aforesaid; and that he, the said 
1 ihomas J. Wright, so having the said fifty dollars in lawful 
t the said United States of America, of the value 

aforesaid, in his possession and under his care as aforesaid, then 
and there to wit, on the said twenty-fifth day of July, in the year 
of our Lord one thousand nine hundred and twenty-one, and at the 
District of Columbia aforesaid, and while he, the said Thomas J. 
Wright, was such agent, clerk and servant as aforesaid, feloniously 
and wrongfuly did convert the same to his own use, and feloniously 
and fraudulently did take, make way with and secrete the same 
with intent to convert the same to his own use, and therebv then 
and there did embezzle the same; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 


(Endorsed ; ) Criminal No. 38281 United States vs. Thomas 
J. Wright, alias Charles M. Wells. Embezzlement. Witnesses* 

James S. Stephens, Margaret A. Shanks. A True Bill: Isaac Gans, 
Foreman. 


Arraignment. 

Supreme Court of the District of Columbia. 

Wednesday, December 21st, A. D. 1921. 

The court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the attorney of the United States, as the defendant in 
proper person, according to his recognizance and by his attorney B. 

Emerson Jr., whereupon the defendant being arraigned upon 
o the indictment the reading whereof he specifically lvaives 
pleads not guilty thereto, and for trial puts himself upon the 
country and the attorney of the United States doth the like. 
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Jury Sworn and Respited. 

Supreme Court of the District of Columbia. 

Monday, January 9th, A. D. 1922. 

Justlce McOiy 6 pr™ iding SeSS ^° n PUrSU8nt to ad J 0ur “t, Mr. Chief 

* * * * 

* * * * * 

Come as well the attorney of the United States as thp 

Neuffi^noitT?^ ^ T >gniZance an ’ d b y P* afomeys 
and lawful men of’ the Districts Columb^VwTtf “ JUry ° f 800(1 


J. W. Brady, 
Chas. H. Brooks, 
Chas. Carter, 
Samuel Holmes, 
J. W. Lohr, 

Evan McCoy, 


E. J. McGoldrick, 
Marshall McKibbin, 
C. C. McDonald, 
Robert F. Plummer, 
Alexander Potter, 

W. W. Delano, 


Tuesday, January 10th, A. D. 1922. 
Jult Mcar P r«idmg. 3eSSi0n PUrSUant to adjournment, Mr. Chief 


Come again the parties aforesaid, in manner as aforesaid and the 
same jury that w T as respited yesterday, whereupon ’ the said 
W upon their oath say that the defendant is guilty in mTn 
ner and form as charged in the indictment. 


Motion for a Nexv Trial. 
Filed January 14, 1922. 


Comes now the defendant, Thomas J. Wright, by his attorneys 

Sa new SnThe^h £ BoIt f and ™/es the court^ 

grant a new trial m the above styled cause for the following reasons- 

1. The verdict was contrary to the evidence. 8 ’ 

o’ ve ™! c * " - as contrary to the weight of the evidence 

d. d he verdict was contrary to law. 

4. Error on the part of the learned trial justice in refusing to allow 
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t 3.“2 P S, m “ w " wbl '* hi “ 

,h. iKr, t a°/ rsg s? itr ttss %$% 

the complaining witness, Stephens moneys against 

tion. And f ° r 0ther reaS0DS *° be Stated at the hearin g of this mo- 

RAYMOND NEUDECKER 
HENRY E. BOLT, 

Attorneys for Defendant. 

5 Supreme Court of the District of Columbia. 

Friday, February 10th, A. D. 1922. 

juSSTpraig." -0 ” p “""‘*> chw 


Now comes the attorney of the United States, as - the defendant in 
proper person, according to his recognizance and by his attorney 
R. Neudecfcer and H, Bolt, Esquires; and thereupon the d^endS 
motion for a new trial coming on to be heard after argument bv 

K y l he C . 0Urt overruled , t0 which action of the court the 
defendant by his attorneys prays an exception which is noted; and 

thereupon it is demanded of the defendant what further he has to 
say why the sentence of the law should not be pronounced against 
him and he says nothing except as he has already said; whereupon 
it is considered by the court that for his said offense, the said defend- 
ant be taken by the Superintendent of the Washington Asylum and 
ail there to be imprisoned for the period of one vear, to take effect 

AsXr d fl nH Cl T U -, mg ^ e *, date ° f "P* of said defendant at saTd 
Asylum and Jail; and thereupon the defendant by his attorneys 

notes an appeal to the Court of Appeals from the foregoing judg- 

and the attorney of the United Staes in open court waives the 

’ there , u P° n , the court fixes the bond for costs on 

five hindr^d dol?^ ^ th6 h 011 * 1 f ° r appeaTance of defendant at 

® Memoranda. 

AmfM0 1 iq 2 o 2 o~^ nd T Appeal for $1 ?° approved and filed. 
flfln 7 ri1 10 > Time to perfect appeal and submit Bill of Ex¬ 

ceptions extended to and including April 15, 1922. 

April 13, 1922.—Bill of Exceptions submitted. 
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Supreme Court of the District of Columbia. 

Friday, July 21st, A. D. 1922. 

Justice PUFSUant t0 adj0urnme nt. Mr. Chief 


Now comes the defendant by his attorneys, Henry E. Bolt and 
ymond Neudecker, Esquires, and prays the Court to sign and 
make a part of the record his Bill of Exceptions taken during toe 

W22 ° which ^ and , sul “ d t0 the court on the 13th day of April, 
lyjj, which is accordingly done, nunc pro tunc. P 

Memorandum. 

September 2, 1922.—Time to file transcript of record extended 
from day to day to and including October 1, 1922. 

* Assignments of Error. 

Filed September 15, 1922. 

* * * * * * * * 

now the defendant in the above entitled cause and assigns 
whii J. T g "f - err0rs committed in the trial of cause and upon 
i 1C ^ri! e *»“« ins a pepal to the Court of Appeals: 

“D” and“F ” rt m admittin S 88 evidence exhibits “A,” “C,” 

2. The court erred in refusing to allow witness Stephens to testify 
^Steph^s 11 ^ nt Wdght fr0m the complaining wib 

M tA J he C ° Urt e r ed , i . n ref using to allow the defendant to testify 
as to any money due him from complaining witness Stephens 7 

“not guilty 0 ’^ elTed m ° Verruling the motion t0 direc t 8 verdict of 

5. The court erred in overruling the motion for a new trial 

HENRY E. BOLT, 

RAYMOND NEUDECKER, . 

Attorneys for Defendant. 

Designation of Record. 

Filed September 15, 1922. 


The clerk will please make up the record for appeal to the court 

ol appeals m the above entitled cause and include the foi¬ 
es lowing papers: 
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1. The indictment. 

2. The judgment appealed from. 

3. Motion for new trial. 

4. Memo, of approval of cost bond. 

5. Memo, of extensions of time granted by the court to perfect 
appeal. 

6. Memo, of submission of Bill of Exceptions. 

7. Order making Bill of Exceptions part of record. 

8. The assignment of errors. 

9. This designation. 

HENRY E. BOLT, 

RAYMOND NEUDECKER, 

A ttorneys for Defendant. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Criminal Cause No. 38281, wherein The 
United States is Plaintiff and Thomas J. Wright, otherwise known 
as Charles M. Wells, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 28th day of September, 1922. 

[Seal Supreme Court of the District of Columbia.] 


By 


E. W. 


MORGAN H. BEACH, 

Clerk, 

Assistant Clerk. 
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In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

No. 38281. 


United States 
vs. 

Thomas J. Wright, alias Charles N. Wells. 

Bill of Exceptions. 

Be it remembered that this case came on trial on the 9th day of 
January, 1922, before Mr. Justice Walter I. McCoy, the Chief Justice 
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of the Supreme Court of the District of Columbia; the jury im¬ 
paneled; the United States was represented by Mr. J. Bilbrey, As¬ 
sistant United States Attorney in and for the District of Columbia 
and the defendant was represented by his counsel, Mr. Henry E. 
Bolt and Mr. Raymond Neudecker. 

Whereupon defendant being arraigned, entered a plea of not 
guilty. Thereupon the jury were sworn and the Government to 
maintain the issues upon its part joined, offered as a witness Mr. 
James S. Stephens who after being duly sworn on direct examina¬ 
tion testified in substance that he was an employe of the United 
States Post Office and that he owned and operated a place of business 
situated 1417 F St., N. W., Washington, D. C., known as “The 
Trench”; that he had personally known the defendant since Decem¬ 
ber, 1920, under the name of C. M. Wells and that he and defendant 
about June 1, 1921, entered into a verbal agreement that the de¬ 
fendant would work for him on a commission basis of 35% and 
that on or about June 1st, 1921, the defendant did go to work for 
him as agreed to, and did continue to work for him under that agree¬ 
ment until about 10th of August, 1921. The witness further stated 
that on or about 1st of July, 1921, Miss Margaret A. Shanks 
11 came to his place of business and made inquiry as to cost 
of printing of one thousand (1,000) “Laddie Boy” postcards, 
that he, the witness, interviewed Miss Shanks personally, but she left 
the place of business without giving any order and that was all that he 
heard of Miss Shanks until about the 10th of July, 1921, he met Mr. 
Lewis M. Thayer and Mr. Thayer asked him what kind of ink he 
wished to be used in the order of five thousand (5,000) “Laddie Boy” 
postcards whereupon the witness replied to Mr. Thayer that he knew 
nothing about an order of five thousand (5,000) “Laddie Boy” post¬ 
cards; that on August 8, 1921, witness had a conversation with Miss 
Shanks and she showed him a receipt for $50.00. Witness knows de¬ 
fendant’s handwriting, and that the receipt handed to him marked 
Exhibit A was the one Miss Shanks showed him, and the signature 
C. M. Wells was defendant’s handwriting. Thereupon the receipt 
in the following words and figures was offered in evidence as Ex¬ 
hibit A. 

Ex-Service Men’s Arts and Crafts Shop, 

1417 F Street Northwest, 

Washington, D. C. 

Received of Miss Margaret A. Shanks Fifty Dollars ($50.00) in 
full on 5,000 “Laddie Boy” Post Cards. 

THE EX-SERVICE MEN’S ART 
AND CRAFT SHOP. 

C. M. WELLS. 


July 25, 1921. 
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any such collection TW ?* , and that he denie< i he had made 

to Detective O’Brien i™ en ?e 5r T arre f ed defendant admitted 
$50.00 from Miss Shanks. f ' neSS that he had collected the 
\P on cross-examination the ^vitnpw 
settlement between Mr Wells and him«Jf St * t lat o here Was 1)0 
that he did not know whether ov notMr f’ 1921 - arid 

coming to him on Julv 2?„« r° * W f lls had an y money 

some steel bead necklace were left nn" ® SS furthe . r testified ‘hat 
business by Mr. GoSand JZ ? n consignment in his place of 

Goggins after he learned that his goods'had bfm'! ? nd that Mr 
payment from him ('the witn#^ g , v i; S had be f n sto ! en requested 
hte amount which was $24 00 h^ino- +v> ereu pon he paid $12.00 of 

had requested as full pfvment and 8 £%“!?“*. wldch Mr ' hoggins 

not paid Mr. Thayer th/man wh^ he further testified that he had 

He had heard that defendant told " T ^ P art , nershi P with him. 
had a half interset in witness’s business 1 * Wt h °’ the defendant 

13 Redirect examination: 

th JfnM ti}e W i tness W f handed a certificate marked exhihit r i 
the following form and substance: e <t exhibit C in 


Ex-Service Men’s Arts and Crafts Shop, 
1417 F Street Northwest, 
Washington, D. C. 


mi • . - ± 041 . 

Imt tTmonths’in Z .’LtvWVS'i7 >«*" 

‘The Trench,” Ex-service Men’s 1 A L°V' n' f te ^ ens > owner of 
Street, N. W. WashWtnn n r 4 r * & , Craft Shop, 1417 F 

always and will as long as I am emploved StaT that 1 ,lave 

my «nic« WthMly for and in 

(Signed) 


C. M. WELLS. 


i « ■r‘rr M *** h y 

exhibit Cbeincy accepted as pvid»m 4 b ^, hls attorne y objected to 
improperly identified and was dated"iu^^^Sl 8 , 1 SeC 
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could not be admissible as it was not a certificate of the time and 

i a C.u the alle 8f d offense. Such objections were overruled 
by the court to which the defendant by his attorney excepted 

. ^nen the witness was handed a paper marked D in the 
following form and subtance: 

Ex-Service Men’s Arts and Crafts Shop, 

1417 F Street Northwest, 

Washington, D. C. 

Washington, D. C., July 30, 1921. 

1 ^l?* 8 ** 8 cer *ify that the following articles were placed in mv 
hands for sale by Mr. J. S. Stephens and I further certify that I 
am to receive thirty five (35%) per cent of the profits over and 
above the original cost of the articles and that an accounting will 
be rendered on demand and possession be given to the said J S 
Stephens at any time he so desired. All business transaction- to be 
recorded and settlement made on demand. 

(Signed) C. m WELLS. 

Whereupon the defendant by his attorney objected on the grounds 
that same was not admissable as it bore a date other than that of 
the alleged offense named in the indictment and that same was im¬ 
properly identified. Such objections were overruled whereby de- 
fendant by his attorney duly excepted. The witness then testified 

deefnckrit D W&S dR mventory certlfi cate given the witness by the 

Then the witness was handed a paper marked exhibit F and 

asked to identify same, if he could, the same being in the following 
torm and substance: 


Ex-Service Men’s Arts and Crafts Shop, 

1417 F Street Northwest, 

Washington, D. C. 

August 31, 1921. 

To whom it may concern: 

i ,T his /jL lhat I have received the amount tof twelve 

dollars ($12.00) from J. S. Stephens in settlement in full, thus re- 
__ lieving him of any further responsibility for the following 
lo chains, which were secured from me by Thomas J. Wright 
alias C. M. VV ells, who secured them through false pretences 
by representing himself to be the rightful and lawful owner of the 
establishment known as “The Trench,” The Ex-Service Men’s Art 
A Craft Shop, Washington, D. C., on July 7, 1921. 

2 black glass bead Chains. 
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1 white glass bead Chain. 

2 steel bead Chains. 

1 gold glass bead Chain. 
(Signed) 


WILLIAM GOGGIN. 


F ^ he ™“P°“ the defendant by his attorney objected that exhibit 
F be accepted as evident on the ground that same was irrelevant 
immaterial, improperly identified, that the witness could not identify 
same and same does refer to another matter. Such objections were 
overruled by the court to which ruling the defendant by his attorney 

then Swf'rt, J?'® 3 admitted as evidence. The witness 

/q»i^ te A Stl * i e o^. lbl J F was a recei P t signed William Goggin 
Goggiif 8USt 31 ’ 1921, f ° r mone y that the witness had paid Mr. 

Up°u re-cross-examination witness testified that he was not present 
when exhibit A was signed and that he got exhibit C from the de- 

etbfvf'n " ltn . ess further testified that he was not present when 
exhibit D was signed and that he obtained exhibit C and exhibit F 
ior the purpose of prosecuting the defendant. 

Whereupon Mr. Lewis M. Thayer was introduced by the Govern¬ 
ment and after being duly sworn testified that, he was a resident of 
" ashington and was in the printing business at 507 13th St. N. W. 
and was so engaged in business in July and August of 1921 The 

rbn^nih 1l ?T tI } at We ‘ ls c ? me t0 hi3 Place of business on or 

about 10th of July, 1921, and ordered five thousand (5,000) "Laddie 

in - y postcards whereupon the witness stated that he had 
16 printed five thousand (5,000) "Laddie Boy” postcards and 

w ii ,™ red t “ en J to a boy who said he was sent down by Mr 
Wells for the postcards. J 

Upon cross-examination the witness testified that Mr. Wells had 
never paid him for the printing of five thousand (5,000) "Laddie 
oy postcards nor had he ever received payment from anybody 
else and did not expect to as he had learned that Mr. Wells had had 
some trouble with a Mr. Stephens. 

Whereupon Miss Margaret A. Shanks was introduced by the 
Government and after being duly sworn testified that she lived at 

‘ i H N - w -, that on or about 1st of July, 1921, she went to a 
place of business known as "The Trench” on F St., N. W. Wasli- 

n a \ e so ™ e “Laddie Boy” postcards printed; that 
while there she talked to Mr. Stephens but she did not give him the 

Wk r to° “TH 6 t Th , e „ Tren , ch ” hut about the 10th of July she came 
Wfi ,i The T ?- h ;® nd saw Mr - W eU a and gave him the order 
i thousand (c>,000), and a few days thereafter the postcards 

were delivered to her house. Thereafter she saw the defendant 
known to her as C. M Wells, and gave him $50.00 the amount due 
on account of the cards, for which he gave her a receipt. That Ex¬ 
hibit A was the receipt given to her by defendant ” 

. ,VlP° n cross-examination the witness testified that Mr. Stephens 
told her upon their first interview that Mr. Wells was employed by 
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him, would submit her the figures as to the cost of the printing and 
that she did not understand from the conversation with Mr. Stephens 
that Mr. Wells was a partner. 

17 Whereupon the Government announced that they would 
rest their case. 

Whereupon counsel for the defendant moved the court to direct a 
verdict of not guilty upon the grounds that the evidence had failed 
to prove the charge as laid down in the indictment, and that the 
evidence showed if an offense of embezzehnent were committed at 
all it was committed against Mr. Lewis M. Thayer and not against 
James S. Stelphens as alleged in the indictment. The court over¬ 
ruled the motion to which ruling of the court the defendant by his 
counsel duly excepted. 

Whereupon the defendant introduced Harry H. Brown who 
upon direct examination testified that he was a resident of the Dis¬ 
trict of Columbia, an employ- of the Government Fuel Yards and 
that in July and August of 1921 he was an employ- of “The Trench”; 
that on or about 15th of June 1921 he went to Mr. James S. Stephens 
and asked him for a job and Mr. Stephens told him that he would 
have to see his partner, Mr. Wells, whereupon he applied to Mr. 
Wells and Mr. Wells gave him a job as a solicitor; the witness further 
testified that during his term of employment he did from time to 
time hear conversations between Mr. Stephens and Mr. Wells about 
partnership and on or about the 15th day of July Mr. Stephens and 
Mr. Wells entered into a contract, that he (the witness) read the 
contract but it was not signed and it was a partnership agree- 

18 ment with Mr. Wells and Mr. Stephens that they would share 
and share alike in all business of “The Trench”. The witness 

further testified that one night Mr. Stephens and Mr. Wells were 
talking about the contract and about signing the contract but he did 
not hear all they said but they were just talking about the partner¬ 
ship contract. 

Upon cross-examination the witness testified that he was working 
for “The Trench” on a commission basis that Mr. Wells always paid 
him his commission. 

Whereupon the defendant took the stand in his own behalf and 
after being duly sworn testified that he was a resident of the State 
of Mayland, was a student at the National Law University and that 
on or about the 1st of June 1921 he entered into a contract with Mr. 
James S. Stephens that he would receive 35% of the profits derived 
from the business transactions of a certain place of business known 
as “The Trench” at 1417 F St. N. W., Washington, D. C. and he did 
go to work on such a contract and did so continue until about the 
i5th day of July, 1921, when business being so poor Mr. Stephens 
said to him if you will pay half the expense we will split the 
profits half and half. The witness stated that he agreed to this but 
about that date he drew up a contract corresponding to the agree- 
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a contract abouZtZZsthdav Ir o f S Jul he Tq 9 ? d h A im j elf si 8 ned such 
continue in burins*under wh ? 1921 ' And that they did 

certain claim byIfeGoJfi**•«> & « 
Stephens paid $12.00 on the same claim al ? d that Mr. 

that he paid the resnt for the month of JuTv h !*Tk 
never been another settlpmpnt iw™ °V uly , iy2 l b ut there had 
Stephens. ThedefendaXwL Tj™ he > ‘^witness, and Mr. 

Wfe Trench oT&TdTy^ 

t«>,SwanSSSla'Titeft ° , "“ llh * 

tils, »i”„7h.r; r "K”V5: 

court sustainlS L ob2c 0 tIonTo ent Z itS , att0r ? ey objected and the 

attorney eZ^ed The^tZi ? h ,-# H defend ant by his 

Asylum *U T& Spany^ hin « ton 
there in the Washington Asvlnm T.ii d h ? d de J?anded of him 
Dollars ($300 00) and said that if h<f P a J m ent of Three Hundred 

etf ksri i 

™ '!on“S ““&,™rof h ui 0 DwS' fj'FlF/®”'”' 

he th the r u^nes henS 8 " d U V^ 1 ^ ^at’ Zlhe^oFL^mJ 

which was Twenty-five °($25.0o' DMlarsTo^ Smonth ofVuly and* 

20 

v\ ltness further said that he went to Mr Wp11« • j 

?e a ntai en f ,°K Twen - y ‘ five ($25.00) Dollars from Mr Welfs for'the 
Jul?i9°21 PremlSeS WCUr,ied by “ The Ih’ench” for the momh of 

And upon cross-examination the witness identified two exhibits 
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marked H and I. That he received and endorsed exhibit H and that 
he signed exhibit I. Said exhibits introduced into evidence read as 
follows: 

Exhibit H. 

Washington, D. C., June 20, 1921. 
American National Bank of Washington. 

Pay to the order of The Dainty Shop $25.00 Twenty-five Dollars. 


Kent 2nd floor front. 

1417 F St. from 6/19 to 7/19/21. 


Exhibit I. 


THE TRENCH. 

J. S. STEPHENS. 


July 22/21. 


Received of Mr. Stephens, J. S. $25 for room 1417 F St. N. W. 
July 19 to August 19. 

SCHLESINGER. 


Whereupon the defendant announced that he would rest his case. 

Whereupon the Government called Mr. James S. Stephens in 
rebuttal who testified that he had heard the defendant, Wells, state 
on the witness stand that there was a partnership arrangement be¬ 
tween them in the operation and management of “The Trench”, that 
he (Wells) was to receive under this agreement Fifty Percent (50%) 
of the profits of the concern; witness testified that no such arrange¬ 
ment existed, and the defendant Wells was merely an employee. 

That there had been some misunderstanding about the pay- 
21 ment of the rent but that if it was paid by the defendant 
Wells witness did not have any knowledge of it. 

That defendant signed Exhibit C in presence of witness and on 
August 8th the day it was dated. 

On cross-examination the witness Stephens testified that he had 
never given the defendant Wells authority to collect moneys due 
to “The Trench” or to disburse funds in the name of “The Trench” 
but that he had done so “on his own hook.” The reason witness had 
defendant sign exhibit C was that he had heard that defendant was 
telling people that he had a partnership interest in the business and 
that witness wanted to get the defendant down in black and white. 
That counsel for the defendant then asked the witness Stephens if 
there was any money due to the defendant Wells for services ren¬ 
dered in connection with the operation and management of “The 
Trench,” or from profits received by “The Trench,” or if the de¬ 
fendant Wells had any interest in profits received by “The Trench ” 
to which question the Government by its attorney objected. The 
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ruling of the «»» th * d *- 
triaU 6 f tei iD SUbStanCe al ‘ ° f the testimon y introduced at the 

■JSl f!>r^h^d e e?enl n n t a a n ^in nced 2" CloSed ' Where ‘ 

verdict of not guilty upon the eroundfth' wif 6 C0 , urt to dlreet a 
prove the charge as laid in the indictment ** 6V ' deDee faiIed to 

lationff employed IfoWe^ «?.*> the re- 

agement and operation of “The Trench”f ^ servant ’ ln the man- 

22 ground, thaUhe evidenVproved^f i t and T" th ® • furth " r 
Th r im : ° f false P retense «P d not If iftl? the 

defendanfby ‘^i^^nnnsel'^uly^excepted! 110 ^ rUHng ° f the Court the 
closed ereUP ° n the defendant b y hi s attorney announced his case 

ScoTrtllt^etefth^urv Tto th the f har « ed * he J-y. 
crime of embezzlement and that the burden^" 1 ' 8 elera , ents of the 
tion to prove all these element* I p j n " as ll P on the prosecu- 

jury was also diy SSSSd^LnX^r,dfT naWe doub ‘’ The 

special instructions were^iven to the ju^ * he foIlowin g 

no embezzlement^e^een 0 partners and nr atter ,‘f, law dlere can be 
evidence that a partnershipTelat^n evi a Jr* beheVe . from aI1 ‘he 
Wnghtand the witness Stephens in whiw h f etwee } 1 the defendant, 
then the defendant Wrighf cannot 1 fo ™ Jt ma y have been, 
as indicted. g Cann0t be found ^ of embezzlement 

4“ r ■»«m. 

nesses, and credit to the testimonv nf J P' f n b y the various wit- 
Which from all the circumTtence^of thT • 8t i 6gree of relia “ce 
tween each other, and thdr interest n iff 63 ’ be- 

remembering always that the allegations of tlflndi “i dee f pr0per ’ 
proved to your satisfaction beyoifd a rensomhll a f ®[ lt r must be 
can justly find the defendant ^lilty b doubt before you 

•suss* !rss?d t i»vi.« w„ 

23 fendant as a wiiness in his own < . L 'o |U<ljtfy ,he <J o- 

him incompetent to testify ha f d does not render 

Whereupon SftSdLrW a f f erdict f guilty as indicted, 
trial, such motion was in the following fom a^sXtTce^ 8 
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grant a new trial in the above styled cause for the following reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to law. 

4. Error on the part of the iearned trial justice in refusing to allow 
the defendant to testify concerning any claim for moneys against 
the complaining witness, Stephens. 

6. And for other reasons to be stated at the hearing of this motion. 

On the 10th day of February, 1922, the court heard defendant’s 
motion for a new trial, and same was overruled by the court to 
which the defendant by his attorneys excepted. 

Whereupon the defendant was sentenced to serve one (1) year in 
the Washington Asylum & Jail. 

Whereupon defendant by his attorneys in open court noted an 
appeal to the Court of Appeals and moved the court to fix the appeal 
bond and cost bond. The court fixed the appeal bond at $500 and 
the cost bond at $100; the defendant then gave the bonds with surety 
approved by the court. For good cause shown the time for sub¬ 
mitting the Bill of Exceptions was by the court extended to and 
include April 13, 1922. 

24 Whereupon the defendant by his counsel, on the 13th day 

of April, 1922 submits this bill of exceptions and moves the 
court to sign and seal the same and to have the same force and effect 
as if signed at the trial before the jury retired, which the court ac¬ 
cordingly does this the 21st day of July, A. D. 1922, nor for then. 

WALTER I. McCOY, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3892. Thomas J. Wright, &c., appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed Sep. 30, 1922. Henry 
W. Hodges, clerk. 
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(ttmtrt of Appeals 

OF 

THE DISTRICT OF COLUMBIA 

OCTOBER TERM, 1922. 

No. 34 

SPECIAL CALENDAR. 

THOMAS J. WRIGHT, OTHERWISE KNOWN AS 
CHARLES M. WELLS, APPELLANT. 

VS. 

THE UNITED STATES, APPELLEES. 

BRIEF FOR APPELLANT. 

Preliminary Statement. 

This is an appeal by Thomas J. Wright, otherwise 
known as Charles M. Wells, from a conviction of em¬ 
bezzlement in the Supreme Court of the District of 
Columbia, upon which he was sentenced to serve a 
period of one year in the Washington Asylum and Jail, 
from which the appellant appeals to this Court, upon 
the various grounds set out in the specification of 
errors. 

Statement of Facts. 

The agreed facts, so far as are material to this ap¬ 
peal, are as follows: On or about June 21st, 1921, the 
appellant entered into a verbal agreement with James 
S. Stephens. Said agreement was to the effect that 




Wright and Stephens would operate a novelty shop to 
be known as “The Trench,” located at 1417 F Street 
Northwest, Washington, D. C„ and that whereas James 
S. Stephens was employed at the Post Office, and had 
not sufficient time to operate the place himself, Wright 

was to run and operate the business on a basis of thirty- 
five per cent. 

Pn this contract Stephens and Wright operated for a 
period of about twenty or thirty days, and, business 
being so poor, Stephens and Wright discussed the 
changing of the contract to a partnership. As busi¬ 
ness progressed, Wright would pay a portion of the 
expenses, did the hiring and firing, would contract for 
work such as printing, then have the work done, deliver 
it and collect for it. Out of the proceeds he would 
pay the employees, the rent, and generally the expenses 
of the .running business, and would then pay himself 
the amount due him. This condition prevailed when a 
controversy arose about the sum of Fifty Dollars 
collected by Wright on a certain printing job of “Lad¬ 
die Boy postcards, delivered to one Margaret A. 
Shanks.. Stephens contended that Wright was his ser¬ 
vant and employee, and had no color or claim to any 
part of the Fifty Dollars, and appeared before the 
proper authorities and procured an indictment against 
Wright for embezzlement for Fifty Dollars, being the 
amount paid for the “Laddie Boy” postcards by Mar- 
garet A. Shanks. 

Wright was arraigned in the Supreme Court of the 
District of Columbia, Mr. Chief Justice Walter I. McCoy 
presiding, and pled “not guilty,- basing his ground of 
defense on. the fact that the funds of “The Trench” 

were of common interest and that he was a partner in 
the business. 
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After hearing the evidence the jury returned a ver¬ 
dict of guilty as indicted on January 4th, 1922.. On 
January 14th the defendant filed a motion for a new 
trial, on the grounds that the trial justice erred in 
refusing to allow the defendant to testify whether or 
not he had any claim for moneys due him against “The 
Trench” on the day and date he was alleged to have 
embezzled the Fifty Dollars, and further on the ground 
that the Court erred in refusing to allow the prosecut¬ 
ing witness Stephens to testify .as to whether or not the 
defendant Wright had any moneys due him from “The 
Trench” on the day and date of the alleged offense, 
on the further ground that certain exhibits were ad¬ 
mitted in evidence that were immaterial, improperly 
identified, and otherwise objectionable. 

On the hearing of the said motion for a new trial, 
Mr. Chief Justice Walter I. McCoy overruled such mo¬ 
tion and sentenced the defendant to serve one year in 
the Washington Asylum and Jail. Whereupon the de¬ 
fendant, by his counsel, took exceptions and noted an 
appeal to the Court of Appeals. 

Such appeal has been perfected, and is now before 
this Court for consideration. 


Point One. 

The Court erred in admitting as evidence Exhibits 
“A,” “C,” “D,” and “F.” 

It is respectfully submitted by the appellant that 
Exhibit “A” was improperly identified, and the Court 
erred in allowing its admission as evidence. 

It is further submitted that the admission of Exhibit 
“C” to the evidence was erroneous for the fact that it 
bore a date other than that of the alleged offense, and 
it is contended by the appellant that Exhibit “C” made 
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a material difference in the minds of the jury and 
whereas it was admitted in evidence the appellant sub¬ 
mits that it was an error on the part of the learned 
trial justice. 

It is further contended that Exhibits “E” and “F” 
were not admissable on the ground of not being prop¬ 
erly identified, and the learned trial justice erred in 
admitting them as evidence. 


Appellant’s Second and Third Points. 

It is respectfully contended that: 


Court erred in refusing to allow witness 
Step hens to testify as to any money due defend- 

Stephems ” ht fr ° m the complainant witness 

“The Court erred in refusing to allow the de¬ 
fendant to testify as to any money due him from 
complaining witness Stephens.” 


It would seem, from the evidence adduced at the 
trial, that the relations of the parties should have been 
determined and set at rest one way or the other, viz., 
whether the appellant was the partner or the agent of 
the complaining witness Stephens. The question asked 
and objected to, and the objection sustained, would 
have tended to prove definitely this relationship. There 
is also the question of the relation of the parties as 
debtor and creditor. It has been held that: 

“Where the dealings between two persons 
create a relation of debtor and creditor and 
not one of the trust relations enumerated in the 
statute, the money is not held by virtue of a 
trust relationship, and the offense of embezzle 
ment is not committed by failure to pay it over ” 
Note, 87 American State Reports, 37-38. 
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“Whether the relation of debtor and creditor 
exists depends upon the facts of the particular 
case. Thus the course of dealings between a 
principal and his agent, as where the former ac¬ 
quiesces in the practice of tlxe latter of dispos¬ 
ing of moneys collected, on his own general ac¬ 
count and in treating deposits as his own, may 
perhaps divest the principal of his specific prop¬ 
erty in such deposits and establish between the 
two the simple relation of debtor and creditor.” 

State vs. Kent, 22 Minn., 41; 21 American Re¬ 
ports, 764. 

There is authority on the point here tried to be made, 
viz., that the amount was in dispute. It is stated: 

“If the amount of money due is in dispute, no 
binding adjudication can be had in a criminal 
court. The amount under such circumstances 
must first be ascertained by an amicable adjust¬ 
ment or by a civil suit.” 

Van Etten vs. State, 24 Neb., 734; 40 N. W., 
289; 1 L. R. A., 669. 

The question remaining undetermined, it now re¬ 
mains for us to consider the relations of the parties 
with regard to the testimony at hand, either as: 

(a) A Partner. 

(b) An Agent. 

There is evidence that the appellant may have been 
a partner. Exactly what he was the court did not leave 
for the consideration of the jury. 

There is no doubt that acting as a partner, the ap¬ 
pellant did a great many things that he would not have 
done, or been authorized to do, as an agent. There is 
no evidence as to what his exact powers were as an 
agent; and therefore he must have acted as a partner. 
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He at a certain time paid the rent, signing a check 
therefor; he hired and paid salesmen. The testimony 
which would have been given by the witness Stephens, 
if permitted, would have tended to prove that there' 
was a partnership between himself and the defendant 
Wright. This is borne out by Exhibit “D,” stating that 
the defendant Wright was to receive 35 per cent of the 
profits. (See transcript of record, page 9.) Further, 
such a partnership was not denied by the complaining 
witness Stephens. It is stated, page 8: 

“Witness never entered into any partnership 
agreement, nor did he ever tell any one that 
the defendant was in partnership with him. He 
had heard that defendant told people that he, 
the defendant, had a half interest in the wit- 
ness’s business.” 


There is also evidence bearing that the plaintiff and 
the defendant had contemplated entering into a part¬ 
nership. On page 11, Transcript of Record, Harry A. 
Brown, a witness for the defendant, testified that : 

“During his term of employment he did from 
time to time hear conversations between Mr. 
Stephens and Mr. Wells about partnership and 
°P °r *bout the 15th of July Mr. Stephens and 
Mr. Wells entered into a contract that he (the 
witness) read the contract, but it was not signed 
and it; was a partnership agreement with Mr. 
Wells and Mr. Stephens to share and share 
alike m all the business of ‘The Trench’.” 

It is to be particularly noted that, in the evidence as 
adduced above, the plaintiff Stephens never denied to 

anyone that the defendant Wright teas not a partner in 
the business. 

It is a rule of law that it is the intention of the par¬ 
ties, and the meeting of the minds, which constitutes a 
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contract. Although no partnership contract ever ap¬ 
pears to have been signed, it would seem that the plain¬ 
tiff Stephens never having denied that Wright was not a 
partner, would constitute a “partnership by holding 
out.” 

The defendant appellant paid half of a loss which 
occurred at “The Trench” due to a robbery (See page 
12, Transcript of Record). 

Mr. Wells stated that about the 15th day of July, 
1921, the business being so poor, Mr. Stephens (the 
complaining witness) told him that if he would pay 
half of the expenses, they would split the profits half- 
and-half. The appellant further, on page 12, Trans¬ 
cript of Record, stated that he and the plaintiff did en¬ 
ter into and sign a contract of partnership. 

If the evidence objected to at the trial had been 
properly brought out, the natural sequence would have 
been to establish the fact that the partners held the 
property in common. There is authority on the point 
of the joint-ownership of partnership funds: 

“The property must not have belonged to the 
accused, and there are cases which hold that 
one cannot embezzle property which he owns 
jointly with another.” 

State vs. Kusnick, 45 Ohio St., 535; 14 N. E.. 

481; 81 Am. St. Rep., 764. 

State vs. Kent, 22 Minn., 41; 21 Am. Rep., 764. 

“A partner cannot embezzle general partner¬ 
ship funds.” 

State vs. Reddick, 2 S. D., 124; 48 N. W., 846. 
State vs. Butman, 61 N. H., 511; 60 Am. Rep 

332. 

Gary vs. N. W. Mutual Life Assn., 87 Iowa, 25; 

53 N. W., 1086. 





8 


Point Four 


Counsel for appellant maintains that the Court 

in overruling a motion to direct a verdict of 
guilty.” 


erred 

“not 


* 18 contended by the appellant that the United 
states failed to prove the allegations set forth in the in- 
dictment. The indictment alleges as follows: 


Said Thomas J. Wright had in his posses¬ 
sion and under his care as such agent, clerk and 
servant, a certain sum of money, to wit, fifty 
dollars in the lawful money of the United States 
of America, of the value of fifty dollars, had 
come into the possession and under such care of 

Vw * aid J. Wright ’ as aforesaid; 

and that he, the said Thomas J. Wright, so hav- 

r? g •**!? ®aid fifty dollars in lawful money of the 
United States of America of the value afore- 
said > m his possession and under his care as 
aforesaid, then and there, to wit, on the the 
said 25th day of July, in the year of our Lord 
One Thousand Nine Hundred and Twenty-one 
and at the District of Columbia aforesaid, and' 
while he, the said Thomas J. Wright, was such 
agent, clerk and servant as aforesaid, felonious¬ 
ly and wrongfully did convert the same to his 
own use and feloniously and fraudulently did 
take, make away with and secrete the same, 
with intent to convert the same to his own use 

and thereby then and there did embezzle the 
same. 


The evidence failed to prove that Thomas J. Wright 
was the agent, clerk and servant of James S. Stephens. 
The evidence further failed to prove that acting as 
such agent, clerk and servant, the said Thomas J. 
Wright did feloniously and wrongfully convert and 
fraudulently take, make way with and secrete with in¬ 
tent to convert to his own use any money belonging to 
James S. Stephens. 
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Wherefore, it is respectfully submitted: 

To constitute embezzlement, it is essential that there 
have been a fraudulent intent to deprive the owner of 
his property. Such fraudulent intent was never in the 
defendant’s mind. The mere neglect to pay over 
money is not sufficient proof of a fraudulent conversion 
to one’s own use. 

Note 87 American State Reports, 39-40-43. 
for there may be losses and failures to pay over or even 
to account where the failure is due to misfortune or 
other cause not criminal. 

People vs. Bringard, 38 Mich., 22; 33 Am. Rep., 

344. 

Further, this Honorable Court has held: 

“The retention of money without conceal¬ 
ment, and under a claim of right made in good 
faith, is not embezzlement and the question 
whether the claim be well founded is immate¬ 
rial.’’ 

Staples vs. Johnson, 25 App. D. C., 155. 

This authority is doubtless in approval of the case of 
Reg. vs. Norman, Car. & M., 501, where it was held: 

“Where a person retains money which he has 
received under a bona fide claim of right, with¬ 
out secrecy or concealment, no matter how un¬ 
tenable or even frivolous the claim may be, he 
is not guilty of embezzlement.’’ 

Further, on this point, is the authority that: 

“An appropriation must be made with fraud¬ 
ulent intent, mere breach of contract, as for in¬ 
stance, a failure to pay back borrowed money, 
or a mere neglect to pay over funds, is not suffi¬ 
cient.’’ 
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Kribs vs. People, 82 Ill., 425. 

People vs. Galland, 55 Mich., 628; 22 N. W., 81. 

Fitzgerald w. State, 50 N. J. Law, 475; 14 Atl., 
746. 

People vs. Hurst, 62 Mich., 276; 28 N. W., 838 
Penny vs. State, 88 Ala., 105; 7 So., 50. 
Etheridge vs. State, 78 Ga., 340. 

Stallings vs. State, 29 Tex. App., 220; 15 S. W., 
716. 

Home Lumber Co. Hartman, 45 Mo. App 
647. 

In overruling the motion to direct a verdict of ‘‘not 
guilty,” the learned trial justice did not take into con¬ 
sideration the above authority, viz., that no intent had 

een shown, as pointed out in the assignment of error 
points two and three. 


Point Five. 

Counsel for the appellant contend that the Court 
erred m overruling a motion for a new trial. It is 
questioned how the Court could overrule such a motion 

p th * fact that was not decided, and the 

Court did not leave for the consideration of the jurv 

the question as to whether the defendant was, or was’ 

not, the partner of the plaintiff Stephens, nor the ques- 
tion of intent. 


As stated above, if the appellant were a partner he 
could not be guilty of embezzlement. A man cannot 

“» llTJT“’ r ' " "" " **“*• “1 k«l moil- 

ey due him for commissions, he would not be guilty of 
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embezzlement if he retained the funds entrusted to his 
care. 

Stone vs. Comm., 104 Ky., 220; 46 N. W., 721; 
84 A. S. R., 452. 

Kent vs. State, 22 Minn., 41; 21 Am. Rep., 764. 
Notes: 98 Am. Dec., 137; 13 L. R. A. (N. S.), 
512; 15 Ann. Cas., 1227, 1228. 

Respectfully submitted, 

HENRY E. BOLT, 

RAYMOND NEUDECKER, 

Attorneys for Appellant. 
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Columbia. 

October Term, 1922. 

Thomas J. Wright, otherwise known 
as Charles M. Wells, appellant, 

v. 

The United States, appellees. 

✓ 

brief for appellees. 

STATEMENT OF THE CASE. 

This appeal is from a judgment of the court below, 
entered upon a verdict of the jury, finding appellant, 
Thomas J. Wright, alias Charles M. Wells, guilty of 
embezzlement. (Record, p. 3.) 

The indictment upon which appellant was con¬ 
victed charged that appellant was employed to be, 
and was, the agent, clerk, and servant of one James S. 
Stephens, and as such had in his possession and under 
his care and custody the sum of fifty dollars, which 
came into his possession, care, and custody by virtue 
of his employment, and that he took, made away 
with, and secreted the said fifty dollars with intent 
to convert the same to his own use. (Record, pp. 

1 - 2 .) 

26179—23 


No. 3892. 
^ No. 34, 
Special 
Calendar. 

a 











v - . ■ V 


The facts which the United States established to 
the satisfaction of the jury, briefly stated, are as 
follows. Stephens, the complainant witness, operated 
at 1417 F Street Northwest, Washington, D. C., a 
shop known as the Trench. On or about June 1, 
1921, he employed appellant, known to him as C. M. 
Wells, as a salesman, agreeing to pay him for his 
services a commission of thirty-five per cent of the 
amount of profit on all articles sold by him. Appel¬ 
lant continued in this employment until on or about 
August 10, 1921. On July 25, 1921, appellant 
received from a customer fifty dollars in payment 
for the printing of some post cards, the order for 
which had been placed by the customer through 
complaining witness’ place of business. Appellant 
converted the fifty dollars so received to his own 
use, and, until after his arrest, denied that he had 
ever received it (Record, pp. 7-10). Appellant’s 
defense was that, at the time laid in the indictment, 
a partnership existed between him and the com¬ 
plaining witness. (Record, pp. 11-14.) 

ARGUMENT. 

Five assignments have been sent forth by appel¬ 
lant as grounds why the judgment of the court 
below should be reversed. Each of these assign¬ 
ments except the second and third are treated 
separately in the appellant’s brief, and we will 
follow that order. 











APPELLANT’S FIRST POINT. 

Appellant’s argument under this point is addressed 
to exceptions taken to the admission, during the 
trial, of four pieces of documentary evidence which 
appear in the record as Exhibits “A,” “C ” “D 99 
and “F.” ’ ’ 

1. Exhibit “A” was a receipt, dated July 25, 
1921, acknowledging the receipt from one Margaret 
A. Shanks of fifty dollars, and was signed “The 
Ex-service Men’s Art and Crafts Shop, C. M. Wells” 

(Record, p. 7). The objection to the admission 
of this paper was on the grounds that “it was not 
properly identified, as the witness was not present 

when defendant was alleged to have signed it.” 
(Record, p. 8.) 

In this respect, we desire to call the attention of 
the court to the fact that the complaining witness 
testified that he knew appellant’s handwriting, and 
that the signature “C. M. Wells” appearing on 
Exhibit “A” was appellant’s handwriting (Record, 
p. 7). Miss Margaret Shanks testified that she paid 
appellant fifty dollars and he gave her the receipt 
marked Exhibit “A” (Record, p. 10). Furthermore, 
appellant himself testified that he signed this receipt! 
(Rocord, p. 12.) 

In view of the testimony in respect of the paper, 
we respectfully submit that there is no merit in 
appellant’s argument on the exception taken to the 
admission of the paper in question. 

2. On cross-examination complaining witness had 
been asked whether, prior to July 25, 1921, he and 
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appellant had not entered into a partnership agree¬ 
ment (Record, p. 8). On redirect examination 
complaining witness identified a paper, Exhibit 
“C,” which was dated August 8, 1921, and was 
signed by appellant. This paper stated, in sub¬ 
stance, that appellant certified that he had been for 
the past two months in the employment of the com¬ 
plaining witness (Record, p. 8). The purpose of 
introducing this paper in evidence was to show the 
nature of the relation between the complaining 
witness and appellant, particularly after complain¬ 
ing witness had been asked if the relation between 
them was not that of partners. The objection to 
the admission of this paper was that it was not 
properly identified, and was not a certificate of the 
time of the alleged offense (Record, p. 9). The 
offense was alleged to have occurred on July 25, 
1921. Exhibit “C,” dated August 8, 1921, stated 
that appellant had for the past two months been 
employed by complaining witness. - This certificate, 
of course, covered the time laid in the indictment. 
The complaining witness testified that the signature 
on the paper was that of appellant, and appellant 
also testified that he signed the said paper (Record, 
p. 12). There was, therefore, no error in the court’s 
admitting the paper in evidence. 

3. Exhibit “D,” dated July 30, 1921, was properly 
admitted for the purpose of showing that the prop¬ 
erty and business was not owned and conducted as a 
partnership (Record, p. 9). Appellant testified that 
he signed this paper. (Record, p. 12.) 
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4. On the theory that a partnership existed between 
appellant and complaining witness, the latter on cross- 
examination was asked by appellant’s counsel about 
a transaction with one Groggin, in which transaction 
complaining witness had paid one-half of the value 
of some beads, which had disappeared after being left 
by Groggin on consignment at the Trench. After 
further explaining this transaction, on redirect exam¬ 
ination the complaining witness was asked to identify 
and did identify a receipt, Exhibit “ F,” signed by 
the said Groggin in acknowledging the receipt of one- 
half of the payment for the beads. Since the transac¬ 
tion had been brought out on cross-examination, 
Exhibit “ F” was properly admitted as showing what 
the whole transaction was. 

APPELLANT’S SECOND AND THIRD POINTS. 

1. Appellant, having taken the stand on his own 
behalf, testified that he did, on or about June 1, 
1921, enter into a contract with Mr. Stephens, where- * 
by he was to receive for his services as a sales¬ 
man thirty-five per cent of the profits derived from 
the business transactions of the Trench; but that, on 
or about the 15th of July, business was so poor that 
he and the complaining witness entered into an 
agreement whereby each was to pay one-half of 
the expenses and divide the profits equally (Rec. 
p. 11). He was then asked by his counsel whether 
or not there was any money due him from Mr. 
Stephens and from the Trench, on the 25th day of 
July, 1921. On objection being made to this ques- 
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tion, the court sustained the same, and counsel for 
appellant noted an exception (Rec. p. 12). Appel¬ 
lant was also asked whether there was any money 
due him from Mr. Stephens or the Trench. To the 
refusal of the court to permit this question to be 
answered, an exception was taken. (Rec. p. 12.) 

It is urged in appellant’s brief that the refusal of 

the court to permit the inquiry as to whether there 

was anything due from the complaining witness to 

appellant was erroneous on two grounds: First, that 

the inquiry would have tended to prove definitely a 

partnership; and, second, that the inquiry should 

have been permitted for the purpose of establishing 

whether the relation between complaining witness 

and appellant was one of debtor and creditor and not 
one of trust. 

The fact that there was money owing from Stephens 
to Wright on account of commissions or for services 
on the date laid in the indictment, or at any sub¬ 
sequent time, could not have tended to prove a partner¬ 
ship between them at the time when it was claimed 
by appellant that they were partners. On this point 
the testimony sought to be elicited by appellant was 
therefore clearly immaterial. In respect of appellant’s 
second contention, that such testimony would have 
established the relation of debtor and creditor and 
not one of trust, it should be noted that the com¬ 
plaining witness testified that appellant was an 
employee at the time laid in the indictment; that 
appellant, until after his arrest, denied that he had 
ever made any collection from Miss Shanks. This 
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was not denied by the appellant. Therefore there 
was not presented the situation of an agent account¬ 
ing for money collected on behalf of his principal, 
but stating that he would not pay it over because 
there was something due him from his principal. 
Nor was the inquiry relevant on the ground that a 
part of the money collected might have belonged to 
appellant as a commission. The mere fact that one 
charged with embezzlement of a fund is entitled to 
retain for compensation a certain percentage thereof, 
will not, if he converts the whole fund to his own 
use, constitute a defense. 

Commonwealth v. Jacobs , 13 L. R. A. (N. * 
S.) 511. 

Commonwealth v. Smith, 129 Mass. 104. 

2. Appellant in his brief (page 5) states “ there is 
evidence that appellant may have been a partner. 
Exactly what he was the court did not leave for the 
consideration of the jury.” 

This is really begging the question. That was the 
only issue in the case. Appellant never denied that 
he collected the fifty dollars, nor did he deny that he 
stated to Stephens, before his arrest, that he did not 
collect the fifty dollars. On the contrary, he sought 
to avoid the consequences of taking the money by 
setting up a partnership; and it was on this issue that 
the matter was submitted to the jury. At the close 
of the case at appellant’s request, the following in¬ 
struction was given to the jury: “You are further 
instructed that, as a matter of law, there can be no 
embezzlement between partners, and if you believe 
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from all the evidence that a partnership relation ex¬ 
isted between the defendant Wright and the witness 
Stephens, in whatever form it may have been, then 
the defendant Wright can not be found guilty of em¬ 
bezzlement as indicted.” 

Appellant was given every opportunity to prove 
that a partnership relation existed between him and 
the complaining witness, but the testimony that he 
did offer was not worthy of credit. An example of 
the unreliable nature of the testimony offered by 
him is that of the witness Slusenger, found on pages 
12 and 13 of the record. This witness on direct ex¬ 
amination testified positively that appellant had 
paid the rent of the shop for the month of July. 
However, on cross-examination, he admitted that 
Stephens had paid the rent of the shop from June 
19th to August 19th, 1921 (Record, p. 13). In view 
of the foregoing, we submit that the line of inquiry 
w r hich was cut off by the court, and to which an 
exception was taken, w as a matter wholly immaterial 
and there was, therefore, no error in the refusal to 
permit inquiry to be made. 

APPELLANT’S FOURTH POINT. 

At the close of the testimony on both sides, ap¬ 
pellant's counsel moved for a directed verdict on the 
grounds (1) “ because there was no corroborating 
testimony as to the relation of employer and employee 
or master and servant in the management and opera¬ 
tion of the Trench," and (2) “that there had been 
no testimony showing that complaining witness 






Stephens had suffered any material or financial loss 
as alleged in the indictment, and on the further 
grounds that the evidence proved, if it proved any 
crime, the crime of false pretenses, and not of em¬ 
bezzlement ” (Record, p. 14.) 

The grounds set forth in the motion for a directed 
verdict have been abandoned, and the appellant now 
contends that there was no evidence that appellant 
was the agent, clerk, and servant of Stephens or 
acting as such* and furthermore that there was no 
proof of intent as charged in the indictment. 

W e have already discussed the evidence as to 
appellant's employment by the complaining witness 
and will not repeat it. On the second proposition 
that there was no proof of intent, appellant has cited 
a number of authorities (Brief, pages 9-10). With 
the proposition laid down in these authorities we do 
not disagree, but submit that they are not in point. 
The question of appellant's intent was to be deter¬ 
mined from what he did in relation to the transaction 
set out in the indictment. 

“This intent may be proved directly; or it 
may be inferred from the circumstances of 
the case as disclosed by the evidence; or it 
may be inferred from the nature of the con¬ 
version itself." Fulton vs. United States , 4^ 
4pp. D. C. 350-357. f 

The evidence was that the appellant collected the 
fifty dollars on July 25, 1921, and not only failed to 
hand it over or account for it but denied to his 
employer that he had made any such collection. 
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The jury, by its verdict, found that he intended to, 
and did, convert the money to his own use; and we 
submit that from the testimony in the case they were 
amply justified in so finding. 

APPELLANT’S FIFTH POINT. 

The argument on this point is grounded upon 
the court’s refusal to grant appellant’s motion for 
a new trial. 

The trial court, having heard the testimony as 
it fell from the lips of the witnesses, was of the opinion 
that the verdict of the jury should not be disturbed. 
There is nothing in the record nor appellant’s brief 
which even suggests that the court in denying the 
motion for a new trial abused, or failed to exercise, 
its discretion in the matter. A motion for a new 
trial is addressed to, and calls for the exercise of, 
the sound judicial discretion of the trial court. 
When the court has exercised this discretion by deny¬ 
ing the motion such action does not create a basis 
for an assignment of error to be reviewed by an 
appellate tribunal. In Holden v. United States , 150 
U. S. 91, 92, the law of the matter is very aptly 
stated as follows: 

“ It has also been settled by a long line 
of decisions of this court that the denial of 
a motion for a new trial can not be assigned 
for error.” 

We therefore respectfully submit that appellant’s 
assignment in regard to the denial of his motion 
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for a new trial presents nothing to be reviewed by 
this court. 

In view of the fact that the record discloses no 
error, we respectfully submit that the judgment 
should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

J. H. Bilbrey, 

Assistant United States Attorney . 
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